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8. “The Section 234 does not confer absolute power. The power conferred on the Commissioner

is discretionary. The power cannot be exercised without the concurrence of the Commissioner of Police
or the Superintendent of Police, as the case may be. The exercise of power without their concurrence
will be bad in law. It is obvious that a permission under the provision cannot be granted if the temporary
erection of booths or similar structures is likely to affect free movement of vehicular traffic. Permission
to erect booths on the footpaths or footway cannot be granted if the same is likely to obstruct free
movement of the pedestrians. It is obvious that the discretion cannot be exercised by granting
permissions to erect booths or like structures on a very busy public streets having a large vehicular
traffic. It cannot be exercised in relation to footpaths in localities having a large population and in respect
of footpaths in the localities which are very crowded. The power cannot be used in relation to public
streets including footpaths or footways near Railway stations/public bus stands/major auto rickshaw or
taxi stands. It follows that such permissions cannot be granted if the grant of such permissions is likely

to result into a major traffic congestion or is likely to cause obstruction to large number of pedestrians
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hospitals and educational institutions. These cases are set out only by way of illustrations. This is not
the exhaustive list of footpaths and streets in relation to which the discretionary power should not be
exercised. While exercising the discretion under the said section, the Commissioner of the Municipal
Corporations shall consider all such relevant factors.
9. Therefore, by way of ad interim relief, we direct that the discretionary power under the Section
234 to grant permission to erect temporary booths or similar structures on streets on account of festivals
shall be exercised by the Commissioners subject to aforesaid constraints set out in paragraph 8 above.
We also direct the Municipal Corporations to frame a policy for dealing with grant of such permissions
in the light of what we have held above. The Policy shall be framed in two months from today. We also
direct the Municipal Corporations to take immediate action of demolition in respect of the temporary
booths/ platforms or similar structures erected on public streets without obtaining the requisite
permission under Section 234. Such action shall be taken before the religious festivals/ functions are
over. We also direct that whenever such permissions are granted, a condition shall be incorporated
therein of prominently displaying the particulars of such permissions on the temporary booths or similar
structures covered by Section 234 of the said Act of 1949.”
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